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  IN THE COURT OF THE ASSISTANT SESSIONS 

JUDGE, SONITPUR AT TEZPUR 
 

PRESENT  :     Sri P.C. Kalita, AJS, 
   Assistant Sessions Judge,    
   Sonitpur, Tezpur. 
 

 

SESSIONS CASE NO. 85 OF 2013. 

GR Case No. 425/ 2013 

Under Section 366/  376/ 417 of Indian Panel Code 

   State of Assam  
 

    –Versus – 
 

   1. Sri Amarjyoti Changkakoti, 
Son of Sri Dipak Kr. Changkakoti, 
Vill  - Madhyam khanda 
PS – Uttar Guwahati 
Dist – Kamrup, (Assam).          ………. Accused Person.        

 
   

ADVOCATES APPEARED: 
 
 For the State   : Sri Mahendra Bora,  
      Additional Public Prosecutor 
 

 
For Monoj Goswami     :        Sri Ashim Chamuah, 
 Advocate, Gauhati High 

Court. 
  

   
Date of evidence   :    06-09-2013,  23-10-13, 
     18-12-13, 11-02-14, 

12-03-14, 08-05-14 &  13-06-14.  
        

 
Date of Argument  :   04 – 07 - 2014   
 

 
Date of Judgment :    18 – 07– 2014.  
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J  U  D  G  M  E  N  T. 

 
1.  The prosecution case, inter-alia, in brief is that the 

informant Sri Prabin Ch. Sarma, lodged an ejahar (Ext.1)  in the 

Tezpur Police Station, alleging that on 22-02-2013, his victim 

daughter went to Tezpur and therefrom she was missing and in 

this regard, an ejahar was lodged in the Bebejia Police Out Post 

under Tezpur Police Station. It is also alleged that after searching 

her, he learnt that the accused Amarjyoti Changkakoti kidnapped 

his victim daughter from Kekorapool, Tezpur to Jorhat with a 

promise to marry her and there at Hotel Swagat committed rape 

on her.        

 

2.  On the basis of the aforesaid ejahar, the Officer-in-

Charge of Tezpur PS registered a case, conducted investigation and 

thereupon laid chargesheet u/s 366/376/417 of IPC against the 

accused Amarjyoti Changkakoti.   

 

3.  After appearance of the accused person before the 

Court, the then learned Judicial Magistrate, Ist class, Tezpur, 

committed the case to the Court of learned Sessions Judge, 

Sonitpur, Tezpur. Thereafter, the learned Sessions Judge, Sonitpur, 

Tezpur transferred the case to this court for trial. Considering the 

materials available on case record and relevant documents of case 

diary, the charge was framed under Section 366/376/417 of IPC 

against accused Amarjyoti Changkakoti. Then the contents of 

charge was read over and explained to the accused to which, he 

pleaded not guilty and claimed to be tried.  

 

4.  To bring home the charges, the prosecution has 

examined as many as 9 (nine) PWs including the Medical Officer 

and the Investigating Officer. The accused is examined u/s 313 
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CrPC . The pleas of the accused are of total denial and he 

declined to adduce any defence witness.  

 

5.    Points for determination: 

(i) Whether the accused Amarjyoti Changkakoti on last 

22-02-13 at Kekorapul (Tezpur town) under Tezpur PS 

kidnapped or abducted the victim with intent that she might 

be compelled (or knowing it to be likely that she will be 

compelled) to marry against her will or inorder that she might 

be forced or seduced to illicit intercourse, or knowing it to be 

likely that she will be forced or seduced to illicit intercourse 

and thereby committed an offence punishable u/s 366 of 

IPC?    

(ii) Whether the accused at Hotel Swagata, Jorhat, on 

the same date of 29-04-2009, committed rape on the victim 

girl and thereby committed an offence punishable u/s 376 of 

IPC? 

(iii) Whether the accused on the same date and at 

Hotel Swagat, Jorhat, cheated the victim by dishonestly 

inducing her to have sexual intercourse with the accused on 

the pretext of getting her marry and thereby committed an 

offence punishable u/s 417 of IPC ?   

 

 Discussions, Decision and reasons thereof:-  

6.  I have carefully perused the evidence and the 

materials available on the case record. Heard arguments of both 

sides. Now, let us examine the evidence of the PWs to decide the 

case at hand.  

  

7.    PW 1 Sri Prabin Ch. Sarma, the informant-cum-father 

of the victim girl, stated that he knows the accused person. The 

victim girl is his youngest daughter and she is about 27/28 years 

old. On 22-02-13 his victim daughter went to Tezpur town and she 

having not returned home till 11 p.m. (at night) and having not got 
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any information about her, he lodged an ejahar at Bebejia 

Police Out Post. His niece informed him that his victim daughter 

was along with the accused. His victim daughter told that she was 

coming to Tezpur with the accused from the place where she was 

kept by the accused. Then, he, his brother Jugal Sarma, his 

nephew Pranjal were waiting at Mission Charali for them. At 

Mission Charali his victim daughter and accused got down from a 

bus and police taken away the accused person and his victim 

daughter. His victim daughter told him that accused forcibly taken 

her to Jorhat from Kekorapul and at Hotel Swagat, Jorhat, accused 

forcibly committed rape on her at night. Accused had taken away 

the mobile of his daughter and therefore, she could not phone call. 

Ext. 1 is the ejahar and Ext. 1(1) is his signature.  

 

8.  PW 2, the victim girl, stated that she knows the 

accused. Informant is her father. On 22-02-13 at about 2.30 p.m. 

she went to Tezpur town from her home and there the accused 

met her at Kekorapul and then asked her for traveling and 

thereafter forcibly took away her to Jorhat and kept her at hotel 

Swagat one night introducing her as his wife  and committed rape 

on her. Next day, they at about 12.30 p.m. left for Tezpur and 

reached Tezpur, Mission Charali at about 4.30 p.m. As instructed 

by her, her father, uncle and elder brother along with police 

personnel were waiting at Mission Charali and after getting down 

from a bus, police arrested them. Police sent her for medical 

examination and recorded her statement by producing in the Court. 

Ext. 2 is her statement u/s 164 Cr.P.C and Ext. 2(1) and 2(2) are 

her signatures thereon.  

 

9.         PW 3, Sri Jugal Sarma, uncle of the victim girl, stated 

that on 22-02-13 he heard about the incident from the informant 

and told him that his (informant) victim daughter went to Tezpur 

town but did not come back. Then, he rushed to the residence of 

the informant and learnt that the accused had taken away his 
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victim daughter to Jorhat with a promise to marry her and they 

stayed one night at Swagat Hotel. Next day, he along with police 

waiting at Mission charali for her, and as soon as the victim girl and 

the accused getting down from the bus, they handed over them to 

police.  

 

10.  PW 4, Sri Samudra Kalita, stated that he does not 

know the accused person nor knows the victim girl. About 8/9 

months back, one day police interrogated him in his shop house 

about the rape or kidnapping in Kekorapul, to which he replied 

negative. He, in fact, knows nothing about the incident. 

 

11.  PW 5, Smti Meena Sarma, mother of the victim girl, 

stated that she knows the accused. One day about one year back, 

her victim daughter went to Tezpur town at about 2.30 p.m from 

their residence. The victim daughter having not returned till 10 

p.m. and having not found any place, her husband lodged the 

ejahar. At night, the victim girl sent a SMS to her younger sister 

Nayanmoni Sarma stating that the accused had taken away her to 

Jorhat and kept her at Hotel Swagat, committed rape on her two 

times. The victim girl, later told her that the accused had taken 

away her to Jorhat with a promise to marrying her, but not 

marrying her, committed rape on her, so, this case was filed.     

12.  PW 6, is Dr. J. Begum. She stated that, on 25-02-

2013, she was at Kanaklata Civil Hospital, Tezpur as Sr. Medical 

and Health officer and on that day at 10 a.m. she examined the 

victim girl, D/O Sri Prabin Ch. Sarma , Village & PO Dipota, Police 

Station Tezpur in reference to Tezpur PS Case No. 231/ 13 u/s 

366/376/417 of IPC being escorted by WHG Lili Das. Upon 

examination, she found the following :-  
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GENERAL EXAMINATION. 

A girl of average built and developed secondary sexual character 
has no marks of injury or violence on her body or private parts. 
Hymen was absent. She stated willful sexual act two days back. 
Vaginal smear report is awaited. 

X-ray report attached herewith.  

X-ray report : 

Union of epiphysis of the lower ends of left radius and ulna are 
completed.  

All epiphysis of the bones around the left elbow joint have fused 
with their respective shafts. 

Epiphysis of the iliac crest has appeared but remains open.  

Inference : 

The girl above 18 years of age has no positive findings of sexual 
assault.  

Ext. 3 is the Medical report and Ext. 3(1) is her signature.  

 
13.   PW 7, Sri Reema Sarma, younger sister of the victim 

girl, stated that, on 22-02-13,accused had taken away the victim 

girl from Kekorapul, Tezpur, to Jorhat by use of force, promising to 

marry her. At Hotel Swagat, Jorhat, accused forcibly committed 

rape on the victim and the accused left her. For this incident, the 

victim girl sent SMS to her and her aunti. Next day, when they 

were coming to Tezpur, at Mission Chariali with the help of police, 

they were arrested. She heard about the incident from the victim 

girl.        

14.   PW 8, Sri Pranjal Jyoti Sarma, stated that one year 

back, the victim girl, a daughter of his elder father was missing. 

Next day, the victim girl, by sending a SMS to her family members, 

informed that accused had taken away her to Jorhat, promising to 

marry and next day she would be dropped at Mission Chariali. With 

the help of police, accused and the victim girl was apprehended at 

Mission Chariali. He know that they confessed before the police 
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that they stayed at Swagat Hotel at Jorhat by showing false 

marriage certificate.  

 

15.  PW 9, Hamidul Haque, Investigating Officer, stated 

that on 24-02-13 he was serving as attached Officer at Tezpur  

Police station. On that day, the ejahar was lodged by one Prabin 

Ch. Sarma, registering a case, endorsed him for investigation of 

the matter. Accordingly, he visited the place of occurrence and 

recorded the statement of the victim. The victim girl and the 

accused were recovered by the family members of the victim girl 

and handed over to Bebejia Police. The police of Bebejia Out post 

handed over the victim girl and the accused at Tezpur Police 

Station. The victim girl was medically examined, her statement was 

recorded u/s 164 Cr.P.C, and arrested the accused. Thereafter, he 

laid chargesheet u/s 366/376/417 of IPC against the accused.    

Ext. 5 is the chargesheet  and Ext. 5(1) is his signature thereon. He 

also prepared a sketch map of the place of occurrence vide Ext. 4 

and Ext. 4(1) is his signature thereon.   

 

16.  Learned counsel for the prosecution has submitted 

that the prosecution witnesses have supported the case u/s 

366/376/417 of IPC. 

  Per contra, learned advocate for the defence 

submitted that the conduct and reliability of testimony of victim girl 

is doubtful, the victim girl was a consenting party. He further 

submits that the medical evidence does not support the 

prosecution case, non-examination of the vital witnesses, non visit 

of the place of occurrence by the I.O.are fatal for prosecution, 

there is also two FIR, the parents and family members of the victim 

girl though got the information on 22-02-13 at about 7 p.m. but 

did not take any step to recover the victim girl, which creates a 

shadow of doubt of prosecution case.  
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   In support of his case, he has relied upon the 

following decisions : 

1. AIR 1957 SC 614, 2. 2013 Cri.L.J. Gauhati High 

Court, 3. (2002) 9 SCC 431, 4. ( 2006 ) 10 SCC 

92,  5. (1979) 2 SCC 322, 6. (2010) 12 SCC 254, 

7. (2008 ) 15 SCC 133, 8. (2009) 14 SCC 541, 

     9. (1998) 6 SCC 420, 10. (2008) 10 SCC 104,   

11. 1995 Supp (1) SCC 239 and 12. (2013) 12 

SCC 406. 

Admittedly, the victim girl is a major one, above 18 

years of age. There is no eye witness to see the occurrence.    

 

Legal Position.   

Kidnapping (U/s 366 of IPC).   

17.  Section 366 IPC reads as follows : 

  “Whoever kidnaps or abducts any woman with 

intent that she may be compelled, or knowing it to be likely 

that she will be compelled, to marry any  person against 

her will, or in order that she may be forced or seduced to 

illicit intercourse, or knowing it to be likely that she will be 

forced or seduced to illicit intercourse, shall be punished 

with imprisonment of either description for a term which 

may extend to 10 years, and shall also be liable to fine ; 

and whoever by means of criminal intimidation as defined 

in this Code or of abuse of authority or any other method 

of compulsion, induces any woman to go from any place 

with intent  that she may be, or knowing that it is likely 

that she will be, forced or seduced to illicit intercourse with 

another person shall also be punishable as aforesaid.”        

  In view of the above, to prove an offence under this 

Section the prosecution must prove – 

  (a) the accused kidnapped under section 360 or 361 of 

       IPC or abducted the victim under section 362 IPC, 

  (b) that the victim must be a female, 
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(c) that the accused during the kidnapping or 

abduction had intention or knew it likely that (i) such 

woman might or would be forced to marry a person 

against her will, or (ii) that she might or would be 

forced or seduced to illicit intercourse, or (iii) by 

means of criminal intimidation or otherwise by 

inducing a woman to go from any place with intent 

that she may be or knowing that she will be forced or 

seduced to illicit intercourse.  

Analysis of evidence. 

18.    PW 2, the prosecutrix, is the star witness, in the 

present case. Her deposition is that on the day of occurrence i.e. 

22-02-13, at about 3 p.m., the accused person met her at 

Kekorapool, Tezpur, and proposed her for a traveling and 

thereafter, forcibly took her to Jorhat and kept her in Swagata 

Hotel.  

  During cross-examination, this PW 2 stated that she 

went to Jorhat in a overcrowded bus from Koliabor and reached 

Jorhat in the morning at 3.30 a.m. After getting down from the 

bus, they went to the hotel in an Autorickshow. In the hotel, she 

used the toilet, bathroom for washing her mouth and hand and 

also changed her dress. At Kaliabor, while they were waiting for 

bus, they took meal. From Tezpur to Jorhat, she did not tell the 

fact of taking her forcibly by the accused. When the accused went 

to the bath room of the hotel, she was alone in the hotel room.    

 

The victim (PW 2) in her statement recorded u/s 164 

Cr.P.C , stated that, on 22-02-13, accused called her to Kekorapool 

over telephone. She then went to Kekorapul and accused asked 

her to go to Jorhat. When she refused, accused threatened her and 

snatching away her mobile phone, and took away her to Jorhat in 

an Autorickshow. 
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   From the depositions of PW 2 (victim girl), 

it appears that the victim girl, during her alleged taking away from 

Tezpur to Jorhat Swagat Hotel, met different people at different 

places. The victim girl could have raised protest or alarm and also 

got ample opportunities to seek help for her rescue or the 

opportunities to run away from the custody of accused, but she did 

not take this opportunity by raising hulla or seeking help from 

other people.    

  Further, there were serious contradictions in her 

(victim girl) deposition in the court and her statement recorded u/s 

164 Cr.P.C.    

   PW 1- the father of the victim, PW3, PW4, PW 5- 

mother of the victim and PW 8 do not support at all the 

prosecution case in regard to kidnapping of the victim girl by the 

accused.  PW1 in cross stated that he does not know as to who 

wrote the ejahar. On being asked, he simply put his signature 

thereon. PW 5, mother of the victim girl, during cross-examination, 

stated that her victim daughter (PW 2) prior to this incident, eloped 

with a muslim boy in their locality and with the help of the 

villagers, she was returned back. After this incident, she was not 

admitted in College for 3/ 4 years, thinking that she might be 

eloped away with other boy. 

  In (2009) 14 SCC 541, in para 16 and 17, the 

Hon’ble Apex Court held that  : - 

  “ 16.   Learned Standing Counsel for the State, Mr. Jr. 

Luwang, could not satisfy the court as to why in the absence of 

any allegation of threat or coercion, the prosecutrix could not have 

raised the alarm or informed any person on the road. Nor could he 

explain as to why an independent witness or an employee of the 

hotel was not examined any why the parents of the prosecutrix 

were not examined to find out her age.  

 17. The prosecutrix appears to be a lady used to sexual 

intercourse and a dissolute lady. She had no objection in mixing up 
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and having free movement with any of her known person, for 

enjoyment. Thus, she appeared to be a woman of easy virtues.”  

   

  In (2008) 10 SCC 104, the Hon’ble Apex Court held 

that the prosecutrix having accompanied the accused on her own 

and being a consenting party to the sexual acts.  

  Here, in this case, it is seen that the victim girl (PW2) 

inspite of having enormous opportunities from Tezpur to Swagat 

Hotel, Jorhat, did not raise any protest or alarm nor seek any help 

from the people she met. Thus, it appears hat the victim girl (PW 

2) had voluntarily gone with the accused.  

 

Rape. 

19.   Section 375 of IPC defines rape,  as follows: 

  “375. Rape – A man is said to commit “rape”  who, 

except in the case hereinafter excepted, has sexual intercourse 

with a woman under circumstances failing under any of the six 

following descriptions: 

  First – Against her will.  

  Secondly, - without her consent. 

  Thirdly, - with her consent, when her consent has 

been obtained by putting her or any person in whom she is 

interested in fear of death or of hurt. 

  Fourthly, - with her consent, when the man knows 

that he is not her husband, and that her consent is given because 

she believes that he is another man to whom she is or believes 

herself to be lawfully married. 

  Fifthly,- with her consent, when at the time of giving 

such consent, by reason of unsoundness of mind or intoxication or 

the administration by him personally or through another of any 

stupefying or unwholesome substance, she is unable to understand 

the nature and consequences of that to which she gives consent. 

  Sixthly, - with or without her consent, when she is 

under sixteen years of age. 
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  Explanation – Penetration is sufficient to 

constitute the sexual intercourse necessary to the offence of rape.  

  Exception – Sexual intercourse by a man with his own 

wife, the wife not being under fifteen years of age, is not rape.“   

  To bring home an offence u/s 376 of IPC, the 

prosecution must prove : 

“(i)  accused had sexual intercourse with a woman;  

(a) if the woman is below sixteen consent or 

willingness on her part would be irrelevant, except when the victim 

is his wife ;  

(b) if the victim not united by wedlock with accused 

be sixteen or above, the Court is to find on evidence that there was 

no willing participation or active consent on the part of the victim 

woman.”    

  In the present case, PW 2, the victim girl, stated that 

accused forcibly took away her to Jorhat and kept her there in 

Swagat Hotel and thereafter forcibly committed rape on her. 

During cross-examination, this PW 2, stated that there was love 

affairs between her and the accused person. She further stated 

that she sustained injury on her private parts, but did not tell 

before the Doctor.  

 

    During cross-examination, PW 6 (M.O.), stated that 

she found no injury mark on her private parts, found hymen absent 

since long back and prior to the date of occurrence. This witness 

also stated that the victim girl stated before her that the victim girl 

voluntarily committed sexual intercourse two days back.  

 

   Thus, it appears that the medical evidence (M.O.) does 

not support the allegation of rape as alleged by the victim girl (PW 

2). 

  PW 1 - the father of the victim girl, PW 5 and PW 7 

are hearsay witnesses.  
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    The evidence of PW 2(victim girl) and PW 6 

(MO)   are found contradictory regarding the injury that the victim 

girl sustained in her private parts. According to the Medical Officer  

(PW 6) the victim girl stated before her that she (the victim girl) 

voluntarily committed sexual intercourse two days back.  

 

  The entire conduct of the victim girl (PW 2) clearly 

shows that she was a consenting party to the sexual intercourse.  

 

  That apart, the Investigating Officer also did not visit 

the place of occurrence to investigate (i.e. Swagat Hotel at Jorhat) 

the matter which is fatal for prosecution. The PW 2, the victim girl, 

in her cross-examination, stated that she informed her uncle’s 

daughter Pranamika Sarma about the incident through SMS, but 

the prosecution has failed to examine that Pranamika Sarmah as 

witness to prove its case.  

 

  PW1, the informant, stated that police apprehended 

the accused and her daughter at Mission Chariali, whereas PW 9 

(I.O.) in cross stated that the victim girl and the accused handed 

over to them by the family members of the victim girl. Police did 

not recover them. PW 9, in cross-examination also stated that on 

the basis of the ejahar, dated 24-02-13, he investigated the 

matter, whereas PW 1, during cross-examination, stated that on 

22-02-13 he lodged an ejahar in the Bebejia Police Out Post under 

Tezpur PS.  

 

   Thus, it appears that there are two FIRs, police 

investigated the matter on the basis of 2nd FIR and first FIR was 

suppressed. Here, the decision reported in (2010) 12 SCC 254 

may be referred.   

  From the above evidence on record, it appears that 

the testimony of PW 2 does not inspire confidence and not found 

trust-worthy.   
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Offence u/s 417 of IPC. 

 

20.  The PW 2 (victim girl) in her deposition nowhere 

stated that the accused persons committed rape on her with a 

false promise to marry her (victim girl). Other PWs 1, 2, 3, 4, 5, 7 

and 8 also do not support the aforesaid version of PW 2.    

 

21.  In view of the above discussion and considering all 

aspects, I hold that the prosecution has failed to prove the case 

u/s 366/376/417 IPC against accused Amarjyoti Changkakoti 

beyond all reasonable doubt. Hence, I acquit the  accused person  

from the said offence on benefit of doubts .  

 

22.  The accused person is set at their liberty forthwith. 

Their bail bond stands cancelled.       

    

  The case is disposed of accordingly.  

  

23.           Given under my hand and seal of this Court on this day, 

the    18th day of July, 2014. 

 

          (P.C. Kalita) 

              Assistant Sessions Judge,
                       Sonitpur, Tezpur. 

Dictated and corrected by me. 

  

 

 

 Dictation taken and  

 transcribed by me : 

     

      (R. Hazarika), 

           steno. 

 

 
             

 

 

(P.C. Kalita) 
Assistant Sessions 

Judge, 
Sonitpur, Tezpur. 
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 A  P  P   E   N  D   I   X 
 

Prosecution witnesses : 
 

PW 1  :   Sri Prabin Ch. Sarma (informant) 
 PW 2    :   victim girl. 

 PW 3            :    Sri Jugal Sarma, 

 PW 4            :    Sri Samudra Kalita,  
 PW 5            :    Smti Meena Sarma, 

 PW 6            :    Dr. J. Begum (MO) 
 PW 7            :    Smti Reema Sarma, 

PW 8           :    Sri Pranjal Jyoti Sarma, 
PW 9            :    Hamidul Haque, I.O. 

  
 

Defence Witness           :   Nil  

 

Court Witness     :         Nil  
 

Prosecution Exhibits:     :       
 

  Exhibit 1     :       FIR 

Exhibit 2       :       164 Cr.P.C statement of    
       the victim. 

  Exhibit 3     :       Medical report. 
  Exhibit 4     :       sketch map 

Exhibit 5     :       chargesheet.   
 

    
 

    
Material  Exhibits:        : Nil 

  
Defence Exhibit         : Nil 

 
Court Exhibit      : Nil 

 

Exhibit produced by witness :  Nil. 

  
 
         (P.C. Kalita) 
        Assistant Sessions Judge, 
              Sonitpur : Tezpur.  

 

 

 

 

 

 

 

 

 


